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Facts.

Appellant, Walter E. Michaels, received a traffic cita-

tion on January 7, 1953, for violation of Section 476,

subsection (c)-l, and Section 331, subsection (a) of the

Vehicle Code of the State of California. Such citation

was issued within the City of Los Angeles by a member

of the Police Department of said City. On January 23,

1953, appellant appeared in Division 29 of the Municipal

Court of Los Angeles Judicial District, was therein

arraigned on the citation, entered a plea of not guilty and

was released on his own recognizance. The case came on

for trial.
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Prior to the receipt of evidence the trial court dismissed

the charge of violating Section 331(a) of the Vehicle

Code. Evidence was then received from sworn witnesses

for both the People of the State of California and appel-

lant as to the charge of violation of Section 476(c)-l

of the Vehicle Code, with the right of cross-examination

afforded to both sides. The trial court, sitting without

a jury, found the appellant guilty as charged. Sentence

was pronounced and a stay of execution granted. Coming

on at a later date the appellant moved the court to dismiss

the action, and, upon denial of the motion, paid his fine

of ten dollars. Notice was given of petition for removal.

The matter of removal was heard in the District Court of

the United States, for the Southern District of Califor-

nia, Central Division, where said court denied the petition

as frivolous. Appellant seeks appeal from such order.



—3—
r.

No Appeal Lies From Denial of Petition for Removal
by the District Court.

An order of the Federal District Court holding an at-

tempted removal from a state court unauthorized, is not

subject to review directly or indirectly, but is final and

conclusive.

Yankaus v. Fettenstein, 244 U. S. 127;

United States v. Rice, 327 U. S. 742, 90 L. Ed.

982;

Kloeb v. Armour & Co., 311 U. S. 199;

28 U. S. C. A. 1447;

Aetna Casualty & Surety Co. v. Flowers, 330 U.

S. 464, 91 L. Ed. 1024.

''However, the issue of removability is closed if

the federal district court refuses to assume jurisdic-

tion and remands the cause."

Metropolitan Casualty Ins. Co. v. Stevens, 312

U. S. 563, 85 L. Ed. 1044.

The minutes of the District Court showing the denial

of appellant's petition for removal are set forth in the

Transcript of Record [middle of p. 5 to top of p. 6],

together with the order of the court [middle of p. 6 to

top of p. 7].

Jurisdiction in the federal court does not automatically

attach upon filing the petition for removal. Under the

theory of the cases above cited, no jurisdiction has in

fact ever attached. There is then no appealable order

before this court.



II.

There Is No Federal Jurisdiction for the Right to

Removal.

The federal courts are explicitly charged with the duty

of enforcing their jurisdictional limitations. They are

required of their own motion to dismiss or remand the

suit in a proper case although want of jurisdiction is not

raised by appropriate motion or pleadings, and they may

act upon any disclosure, whether in the pleadings or the

proofs, which satisfies such court in the exercise of a

sound discretion that jurisdiction does not exist.

St. Paul Mercury Indemnity Co. v. Red Cab Co.,

303 U. S. 283, 82 L. Ed. 845;

45 Am. Jur., Sec. 194, p. 944;

28 U. S. C. A. 1447.

Appellant failed to bring his cause under any of those

statutory provisions establishing a right to removal, 28

U. S. C. A. 1441 and 1443.

Section 1441 applies to civil cases exclusively, requiring

the showing of monetary jurisdiction, existence of a con-

stitutional question, or diversity of citizenship. Appellant

failed to plead by his petition any facts indicating federal

jurisdiction.

Section 1443 applies, as generally titled, to "civil rights

cases," both civil and criminal. From the face of the

petition the criminal nature of the state court proceed-

ings is apparent. However, there is no right of appellant's

which is shown to be denied or which he is unable to



enforce; nor has appellant attempted to enforce any as-

sumed right by the process afforded him, that of appeal

in the state court.

The mere filing of the petition does not automatically

transfer jurisdiction.

Hull v. Jackson County Circuit Court, 138 F. 2d

820;

People of the State of California v. Lamson, 12

Fed. Supp. 813.

A denial of a civil right because of which a criminal

prosecution may be removed from a state court is pri-

marily, if not exclusively, a denial of such right, or an

inability to enforce it, resulting from the constitution or

laws of the state.

Virginia v. Rives, 100 U. S. 313, 25 L. Ed. 667.

If the petition discloses errors in proceedings unauthor-

ized by the Constitution or laws of the state, the federal

court will not assume jurisdiction.

New Jersey v. Weinberger, 38 F. 2d 298.

Removal for denial of equal civil rights is directed

against legislative denial thereof, and not against indi-

vidual or judicial and administrative infringements.

People of the State of California v. Lamson, supra;

Hull v. Jackson County Circuit Court, supra.

The section of the Vehicle Code found to have been

violated is applicable without distinction to all.

California v. Chue Fan, 42 Fed. 865.
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The complaint of conspiracy, prejudice and adverse

publicity against an accused cannot avail as grounds for

removal of a prosecution from a state to the federal court.

Lamson v. Superior Court of California, 12 Fed.

Supp. 812;

California v. Chue Fan, supra;

State v. Bobb, 138 Me. 242.

The federal statute which governs procedure for re-

moval of causes from state to federal courts is found in

28 U. S. C. A. 1446. The pertinent provisions of such

section are:

"(c) The petition for removal of a criminal prose-

cution may be filed at any time before trial.

"(e) Promptly after the filing
-

of such petition

and bond the defendant or defendants shall give writ-

ten notice thereof to all adverse parties and shall

file a copy of the petition with the clerk of such

court, which shall effect the removal and the state

court shall proceed no further unless and until the

case is remanded."

Appellant filed his petition for removal some seven

days after the trial [Tr. of Rec. p. 5], and paid a ten

dollar fine in Division 24 of the Municipal Court eleven

days after his petition was denied, thus concluding the

action before the state court.

None of the procedural steps has been complied with

by appellant.



—7—

The petition indicates no jurisdiction, in that it con-

tains merely the conclusions of the pleader rather than

the facts on which the right of removal is claimed.

Hans v. Railway Express Agency, 60 Fed. Supp.

565.

A strict construction of the language employed in a

petition for removal of an action from the state court

to the federal court is required, and the language should

be clear and unequivocal.

Cline v. Belt, 43 Fed. Supp. 538.

Conclusion.

Appellee submits that this court has no jurisdiction to

review the order of the District Court, and that the Dis-

trict Court properly denied the petition for removal; thus

no federal jurisdiction has attached.

The judgment of the lower court is correct, and this

appeal should be dismissed.

Respectfully submitted,

Roger Arnebergh,

City Attorney,

Donald M. Redwine,

Assistant City Attorney,

William E. Still,

Deputy City Attorney,

Attorneys for Appellee.




